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On August 29, California enacted legislation creating an exception to the definition of a 
marketplace seller. A vehicle rental broker that facilitates the rental of a specified vehicle 
is excluded from the definition of a marketplace seller. 

CALIFORNIA
Marketplace Seller Exclusion

CALIFORNIA
Marketplace Seller Clarifications

The California Department of Tax and Fee Administration has proposed amendments to 
rules related to marketplace sellers and the kinds of sales that count toward triggering 
nexus. The amendments would make the emergency rules issued in 2020 permanent and 
offer clarifications. Comments related to the changes listed below should be submitted to 
the state by January 3, 2023.

• A marketplace facilitator must count all sales of 
  tangible personal property, taxable and non-taxable,
  to determine if it has met the $500,000 threshold;

• An exemption for advertising applies to newspapers,  
  internet sites or other platforms that provide  
  information about a seller;

• The rules apply to online marketplaces sellers whether 
  or not they provide payment processing services; and

• Companies that host internet sites and provide 
  services for individual sellers that sell only their
  own products are not marketplaces, but companies 
  that aggregate listings or websites from marketplaces 
  are sellers.
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ILLINOIS
Apple Avoids Back Taxes 
Owed in Chicago Settlement

After four years of litigation, Apple has agreed to start 
collecting Chicago’s tax on streaming entertainment 
services beginning September 15, 2022. In a win for 
Apple, the company will not be required to pay back 
taxes, penalties, or interest.

Beginning January 1, 2023, Kentucky is expanding the list of services that are
subject to sales tax. Some of the services that are now subject to tax include:

• Photography and photo finishing services

• Marketing services

• Telemarketing services

• Website design, development, and hosting services

• Prewritten computer software access services, also know as Software as a Service

A full list of services that become taxable can be found at: https://tinyurl.com/ycxh2p57

KENTUCKY
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NEW MEXICO

The New Mexico Taxation and Revenue Department has issued proposed gross receipts tax 

rules on the taxability of digital advertising under current law. The proposed rules state that the 

“receipts of a provider of digital advertising services, whose digital platform may be accessed 

or viewed from within New Mexico, from the sale of advertising services to advertisers within 

and without New Mexico are subject to the gross receipts tax.”

Unlike the Maryland tax that continues to be challenged in court, and which is only imposed on 

companies with more than $100 million in global annual revenue, the New Mexico tax will be 

imposed upon all companies that meet registration requirements in the state.

As of July 1, the state gross receipts tax rate dropped from 5.125% to 5%.

Digital Advertising Subject to
New Mexico’s Gross Receipts Tax
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On September 29, 2022, the New York Division of Tax Appeals issued a ruling granting a 
refund of sales tax to Yesware, Inc, related to tax that had been assessed under audit by 
Division of Taxation and Finance for the period October 1, 2014 through May 31, 2018.

Yesware’s services allow a customer to identify effect and ineffective email advertising 
campaign messaging through information, analysis, and reports that it prepares and 
provides to customers. Yesware produces it services through a combination of servers, 
microapplications that are proprietary software and personnel operating on data 
generated by the client and the recipients of email marketing.  Yesware’s customers do 
not have access to the servers or microapplications.

Under audit, the state took the position that Yesware was licensing software
to customers. Yesware’s position is that services were not taxable sales of pre-written 
software, but non-taxable information and data storage services individualized to each 
Yesware customer.

Based upon a review of the description of services, agreements, and invoices issued
by Yesware, the Division of Tax Appeals agreed that the services provided were 
non-taxable proprietary information services and that a refund should be granted.

NEW YORK
Non-taxable Information Service
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In a private letter ruling issued by the North Carolina 
Department of Revenue in July, the state indicated that 
the provision of information technology as a service 
(ITaas) would be considered a taxable service. The 
entity that requested the ruling provides a cloud-based 
information technology help desk. The seller of the 
service has the ability to access a North Carolina 
customer’s hardware to troubleshoot and equipment 
and software. 

The NC Department indicated in its ruling that the 
services provided would meet the definition of taxable 
repair, maintenance, and installation services.

Note that a company must meet economic nexus 
requirements before it is required to collect sales tax.

NORTH CAROLINA
Taxable Maintenance and Repair Services

The Pennsylvania Commonwealth Court held that 
sellers using Amazon’s Fulfillment by Amazon (FBA) 
Program were not required to collect Pennsylvania 
sales tax or pay personal income tax because they
had not created a significate connection in the 
Commonwealth. Additionally, the sellers were not 
required to complete Business Activities Questionnaires.

The court’s ruling indicated that since the sellers had no 
control over where Amazon stored their inventory they 
would not meet the definition of maintaining a place of 
business or actively engaging in business within the 
Commonwealth.

PENNSYLVANIA
Sales/Use and Income Tax Nexus
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TEXAS

On August 10, 2022, the Travis County District Court granted motions for partial 
summary judgment in favor of Round Rock and several other cities arguing
that the Texas Comptroller exceeded his authority and failed to comply with one
or more procedural requirements when he issued regulations to revise the
collection of local taxes.

The Texas Comptroller had revised the regulation regarding local tax collection
with an effective date in 2021. Under the prior regulation, if a sale was made over
the internet by a company that had a location in Texas, local tax would be sourced
to the company’s Texas place of business. Under the revised regulation, internet
sales delivered to a customer in Texas would be sourced to the delivery address
of the customer.

After the regulation was released, several cities filed suit. The cities argued regulation 
procedural issues as well as that Comptroller failed to estimate the revenue losses 
associated with a switch to destination sourcing. 

A date for trial is scheduled for January 2023.

Rules for Online Sales Tax Flow Were Improper
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